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No. 8077

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Jackson Furniture Company

(a corporation),

Appellant,

vs.

John P. McLaughlin, Collector of Internal

Revenue,

Appellee.

BRIEF FOR APPELLANT.

A. STATEMENT OF THE CASE.

1. Summary of the facts.

This case involves income taxes and interest thereon

assessed on February 9, 1928, a.^'ainst a]^pellant for

the years 1918, 1919, 1920 and 1921.^ Said income

taxes and interest were paid by ap])ellant t(^ appellee

under protest on about February 27, 1928.-

Most of the facts appear from the uncontradicted

allegations of the complaint and from the agreed

statement of facts. The testimony which was intro-

duced dealt principally with the various positions

taken by the Treasury Department between the years

1. R. 7, 8, 36, 41.

2. R. 8.



1918-1928 with regard to these taxes and the facts

dealing with appellee's giving notice of the tax to

appellant.

From the uncontradicted allegations of the plead-

ings and from the agreed statement of facts, it ap-

pears that appellant, the owner of a large furniture

store, effected a considerable portion of its sales on

the instalment basis,^ and in 1919 elected to file its

returns on the instalment basis for 1918, and con-

tinued to do so for the years 1919, 1920 and 1921 and

promptly made returns for each of said years on said

basis and promptly paid the taxes according to said

returns/

It further appears that continuously between the

years 1920 and 1928, appellant's liabilities for 1918-

1921 income taxes with regard to its prior instalment

sales was under consideration by the Treasury De-

partment, which, during said period of time, made

many conflicting and inconsistent decisions with re-

gard thereto,—which inconsistent positions are illus-

trated as follows

:

1920: Instalment sales provisions of the income

tax law and of the regulations were illegal and, ac-

cordingly, appellant was not entitled to return on the

instalment basis.^

1921: Instalment sales provisions of the income

tax law and of the regulations were legal, but appel-

lant's books did not disclose that they had been kept

3. R.3.
4. R. 4, 5, 7.

5. R. 34.



on the instalment sales basis and, accordingly, api^el-

lant was not entitled to return on said basis.

1925: Instalment sales provisions of the income

tax law and of the regulations were legal and appel-

lant's books disclosed that they had been properly

kept on the instalment basis and, accordingly, appel-

lant was entitled to return on the instalment sales basis

and had promptly paid its full income taxes on instal-

ment sales.®

1927-1928: Instalment sales provisions of the in-

come tax law and regulations were legal and appellant

had properly kept its books upon the instalment sales

basis, but new Treasury Department regulations, first

promulgated in 1926, were to be interpreted retro-

actively to apply to 1918-21 transactions so as to

double tax instalment sales receipts of the appellant

for said years/

Thereupon, in February 17, 1928, appellee caused

to be served upon appellant the statutory notice and

demand for the income taxes and interest involved in

this case.^

On February 28, 1928, appellant paid under pro-

test the double taxes and interest claimed in said

notice and demand.^

By the Revenue Act of 1928, effective May 29,

1928, Congress for the first time enacted double tax

provisions regarding instalment sales receipts,—said

provisions to operate prospectively and not retro-

6. R. 77, 78.

7. R. 79, 80.

8. R7.
9. R. 8, 48.



actively. (Section 44(c).) In the same Act, Congress

enacted remedial legislation (Section 705), which ap-

pellant contends conferred the right to recover double

tax payments (paid under protest) on 1918-1921 in-

stalment sales receipts.

Thereafter, appellant filed claims for refund of the

double tax payments and interest thereon,^^ which

claims were rejected in about November, 1928,^^ and

thereupon appellant brought this suit to recover the

same. The District Court made findings of fact^^ and

conclusions of law^^ and rendered judgment for ap-

pellee.^^ Appellant appeals.

2. Incidental question involving facts and admission of

testimony.

Aside from one issue of fact and one issue of law

involving the admission of testimony, the issues in-

volved in this case are solely those of substantive law\

The issue of fact (dealing with facts proved by the

evidence as to notice to the taxpayer) is discussed

under topic D hereof. This issue w^as presented on

appellant's motion for its proposed finding XLI,

which was denied (specification 5), and appellee's

motion for its finding XLI,^*^ which was granted.

(Specification 6.)^^

The issue of law invohdng appellant's objections

(specification 1) to the admission of testimony of a

10. R. 9, 36, 41, 52.

11. R. 15, 37, 42, 53.

12. R.32.
13. R.54.
14. R.55.
15. R.93.
16. R. 95.



witness giving his opinion as to the difference be-

tween two writings, one of which (although neither

lost nor destroyed) was never presented in Court, is

also discussed under said topic D.

3. Questions of law involved as to the recovery of double tax

on instalment sales.

Appellant contends:

(a) Prior to the enactment of the 1928 Revenue

Act, there was no law which provided that if a dealer

in personal property elected to report on the instal-

ment basis, said dealer must pay taxes twice on profits

received during the taxable year,—where, as here,

said profits were from instalment sales of earlier

years and said profits had been returned as taxable

income of said years, and the dealer had theretofore

paid the full tax on said profits.

(b) The 1928 Revenue Act (44(c)) conferred upon

the Govermnent the right to tax twice the same in-

stalment sales receipts, but limited the rights con-

ferred to instalment sales to be received by the tax-

payer after the enactment of the 1928 Revenue Act.

(c) The 1928 Revenue Act (Section 705) conferred

upon taxpayers, in the position of this appellant, the

right to recover the double taxes on instalment sales

income,—where the taxpayer had been assessed twice

upon the same instalment sales receipts and had there-

tofore paid imder protest the said double tax assess-

ments.



4. Questions of law involved as to interest on deficiency.

This case involves interest collected by appellee

upon the income taxes of appellant for the years 1918

and 1919, as per assessment made on February 17,

1928. These assessments v^ere paid under protest on

February 27, 1928. In each instance appellee col-

lected interest from a date prior to February 26, 1926,

to date of collection. Appellant contends that in no

event was appellee entitled to collect interest for the

period prior to February 26, 1926. The amount of

interest which appellee collected for this period prior

to February 26, 1926, amounted to $15,682.43.'' More

specifically, appellant contends that:

Where, as here, the Treasury Department did not

finally determine until 1928, either the theory or the

amount of these taxes against appellant, and where

the Treasury Department between the said years

entertained various conflicting theories as to the tax,

made a series of inconsistent computations as to their

amount (varying from $132,227.47 to nil,'^ and where,

as here, no notice of the tax was given prior to Feb-

ruary 18, 1928,— (any previous notice having been

sent out through error and disregarded by both par-

ties hereto, following instructions of the appellee),

then, 1. Section 250(b) of the Revenue Act is in-

applicable. 2. Section 283(e) of the Revenue Act of

1928 is applicable.

The District Coui^. came to a conclusion directly

contrary to appellant's said contentions. The ques-

tion of law on appellant's right to recover interest

17. R. 92.

18. R.77,78,



arose upon appellant's motions for findings and judg-

ment, which the District Court denied/'^ and appel-

lee's motion for judgment, which the District Court

granted.

B. SPECIFICATION OF ERRORS RELIED UPON.

I.

The District Court erred in overruling plaintiff's

objection to the defendant's question asked witness

Joseph W. Reichlin on redirect examination as fol-

lows:

^^Q. Is there any diiference between this form
and form 17?

Mr. MacDonald. I object to that as calling for

the opinion of the witness and not the best evi-

dence.

The Court. I overrule the objection.",

to which ruling of the Court counsel for plaintiff

excepted and said exception is here designated ^^Ex-

ception No. 1".

II.

The District Court erred in overruling plaintiff's

motion for findings of fact and conclusions of law

and for a declaration of law in favor of, and judg-

ment in favor of, plaintiff for $78,867.39, which mo-

tion of plaintiff was made on the ground that Section

705 of the Revenue Act of 1928 and the applicable

Federal statutes should be reasonably interpreted so

as to avoid a construction thereof of doubtful consti-

19. R. 92.
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tutionality, to which action of the Court counsel for

plaintiff excepted and said exception is here desig-

nated '^Exception No. 2
M

III.

The District Court erred in overruling plaintiff's

motion for findings of fact and conclusions of law

and for a declaration of law in favor of, and judg-

ment in favor of, plaintiff, aAvarding plaintiff judg-

ment for $15,682.43 (representing the excess interest

paid by plaintiff under protest applicable to the pe-

riod prior to February 26, 1926), said motion being

made on the ground that none of the Revenue Acts of

the United States impose any interest against a tax-

payer in plaintiff' 's situation for the period prior to

February, 1926; that the Revenue Act of 1926 spe-

cifically provides that interest is not collectible

against a taxpayer in plaintiff* 's situation for the pe-

riod prior to the date of its passage and no other Act

provides for interest for the period under considera-

tion; that the law does not impose interest from the

date of the erroneous or withdrawn assessment; that

interest is not collectible during the period that the

validity of the taxes was in dispute ; that interest does

not depend upon fraud or negligence; that there was

no proper notice or demand served in respect to the

taxes now in dispute ; that the fact that the determi-

nation of the tax was made after the 1926 Revenue

Act, makes that Act controlling ; that the 1926 statute

is specific on the subject matter of interest, leaving

no room for the application of any common law rule,

to which action of the Court counsel for plaintiff ex-



cepted and said exception is here designated ''Excep-

tion No. 3''.

IV.

That the District Court erred in granting defend-

ant's motion for judgment, to which action of the

Court counsel for plaintiff excepted and said excep-

tion is here designated as ''Exception No. 4'\

V.

The District Court erred in refusing to find the

facts as contained in plaintiff's requested finding No.

XLI, as follows:

"XLL
The first notice and demand for the pajnnent

of the deficiency in tax which was paid by plain-

tiff' and the I'efund of which is sought herein was

made on or about February 17, 1928.",

for the reason that such facts are supported by com-

petent evidence and there is a total absence of com-

petent evidence to support a contraiy finding, to

which action of the Court counsel for plaintiff ex-

cepted and said exception is here designated "Excep-

tion No. 5".

VI.

The District Court erred in making and in entering

finding No. XLI, as follows

:

"XLL
A first notice and demand for payment of the

deficiencv assessment of November, 1920, was
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made on December 1, 1920, by the defendant, Col-

lector of Internal Revenue. A second notice and
demand of the deficiency assessment made in No-
vember, 1920, was made on December 31, 1920,

by the defendant, Collector of Internal Reve-
nue.'',

for the reason that : (a) There was no competent

evidence of the sending out of any notice prior to

February 17, 1928. The Govermnent's witness testi-

fied from certain pencil notations in his records, but

had no specific memory of having sent a notice to

Jackson Furniture Company. Further, there w^as no

testimony as to the form or contents of the notice,

(b) That November 20, 1920, assessment for the year

1918 was for $92,802.50. The deficiency finally deter-

mined on February 9, 1928, was for only about half

this amomit—$46,042.51 and was computed upon an

entirely different theory of taxation. Therefore, any

notice and demand which might have been sent with

respect to the $92,802.50 was in no sense a notice and

demand for an entirely different amoimt based upon

a different theory of taxation. That counsel for

plaintiff duly excepted such finding and such excep-

tion is here designated as '^Exception No. 6".

VII.

The District Court erred in making and entering

its conclusions of law as follows

:

''1. That plaintiff is not entitled to recovery

of any of the principal or interest demanded by

its complaint.
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2. That defendant is entitled to a judgment in

his favor with costs.

3. Let judgment be entered accordingly.",

for the reason that such conclusions of law are not

supported by the facts found, to which action of the

Court counsel for plaintiff excepted and said excep-

tion is here designated ^^ Exception No. 7''.

VIII.

That the judgment is contrary to law.

C. BRIEF OF THE ARGUMENT ON THE RIGHT
TO RECOVER DOUBLE TAXES.

By the 1918 Revenue Act, the Govennnent for the

first time invited instalment dealers in personal prop-

erty to change their method of return from a strict

accrual method to an instalment sales method. Ap-

pellant promptly availed itself of this invitation and

has continuously since 1918 returned on said instal-

ment sales method. As a consequence, the Govern-

ment received the full tax on all instalment sales

made prior to 1918 when appellant paid on its re-

turns on the accrual basis for 1917 and prior years,

and also received the full tax on instalment sales

made in 1918 and subsequent years, when the tax-

payer paid on his return of 1918 and subsequent

years.

Appellant does not dispute the right of appellee to

receive this full tax.
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But the Commissioner in February 9, 1928, deter-

mined an additional tax against appellant for the

years 1918 to 1921, inclusive. In 1928 the Commis-

sioner required the appellant to include as gross in-

come for said years (1918-1921, inclusive) instalment

sales receipts on contracts made in 1917 and prior

years, which receipts had been returned by appellant

as income of appellant for the year 1917 and prior

years. Appellant had theretofore paid the full in-

come tax therein and these receipts had entered into

appellant's surplus prior to the year 1918.

The imposition of double taxes by the Commis-

sioner in February, 1928, on transactions occurring

nearly ten years previous can only be justified by

some clear statutory authorization, which said author-

ization is entirely lacking in this case.

We find that at no time prior to May 29, 1928, was

there any statute which required taxpayers changing

from the accrual method to the instalment method to

pay a double tax on the taxpayer's income. It has

been claimed that the Revenue Act of 1926 contained

double tax provisions for the years of transition.

This claim cannot be sustained. The only sections

of the 1926 Act dealing with this subject matter are

Sections 1208 and 212(d), and neither of them con-

tain any double tax provision. No Revenue Act prior

to that of 1928 contained any intimation that the

taxpayer's acceptance of the Government's invitation

to return on the instalment method would involve a

penalty—that the taxpayer would be required to pay

twice on the same income.
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When, in May 29, 1928, double tax provisions Avere

incorporated in the statute (Section 44(c)) for the

first time, the Legislators took pains to provide that

these double tax provisions could be given only pros-

pective operation. Elsewhere in the 1928 Revenue

Act the tax provisions were expressly given retroac-

tive effect. It is significant that the Congress in 1928

determined that the severe penalty of double taxation

should only be effective for transactions occurring

after the enactment of the 1928 Revenue Act so that

the taxpayer then electing to return on the instalment

sales method would know^ the penalty which the mak-

ing of such an election imposed.

It is probable that appellee will claim that this im-

position of double taxation was justified by regula-

tions of the Commission. "We respectfully contend

that such a claim is untenable, since a Federal Com-

mission has no power to double tax or even to tax in

the absence of clear statutory authority. Obviously,

any regulation imposing double taxation would lack

validity unless based upon clear provisions of Federal

statutes. Since at this time such statutory authority

was entirely lacking, double tax regulations must be

also declared entirely lacking in legality.

Examining the regulations of the Commissioner in

the years between 1918 and 1928, it is found that the

instalment sales regulations are in an utterly con-

fused condition. In 1918 returns were invited on the

instahnent sales method with no indication of double

taxation. (Section 117, Regulation 33.) In 1919

double taxation on those who returned on the instal-
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ment method was provided. (Article 42, Regulation

45.) In 1920 and 1921, it was provided that the use

of the instalment method would entail no double tax-

ation. (Article 42, Regulation 45 ; Article 42, Regula-

tion 62.) In 1926 the regulations imposed double tax-

ation on those using the instalment method, which

method of returning had been provided by the Reve-

nue Act. (Article 42, Regulation 69.)

Obviously, the regulations which imposed double

taxation lacked statutory authority.

We are aware that the Federal Courts in several

cases have upheld assessments computed in accordance

with Regulation 69, Article 42.

John M, Brant Co, v. U, S., 40 Fed. (2d) 126;

Hoover Bond Co. v, Nauts, 42 Fed. (2d) 299;

Tull & Gibbs Inc. v. U. S., 48 Fed. (2d) 148,

and later Federal cases which have been based upon

the doctrine of one or more of the above decisions.

We believe that in each of these cases are funda-

mental errors of fact or law which have led to an

erroneous decision.

In John M. Brant Co. v. U. S., supra, the Court

erroneously assumed that the 1926 Revenue Act

clearly contained double tax provisions when the facts

are precisely to the contrary. The most that can be

said is that there was a vague implication in the

statute with regard to double taxation during the

transition period. The Court in Willcuts v. Grad-

wohl, 58 Fed. (2d) 587, 590, correctly described the

situation as follows:
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^^The xict (the 1926 Revenue Act) contained
no expressed provisions dealing with the transition

period.''

We believe it to be the law that w^here a statute,

such as the 1926 Revenue Act, contains a mere impli-

cation as to double taxation, but does not require it

by clear or express words, double taxation is not to

be imposed.

Tennessee v, Whitworth, 117 U. S. 129, 137;

U. S, V. Sttpplee-Biddle Hardware Co., 265 U.

S. 189, 196.

We believe that the Court in the Brant case arrived

at an erroneous conclusion through a mistaken belief

that the 1926 Revenue Act contained express or clear

provisions imposing double taxation.

In Hoover-Bond Co. v. Nauts, supra, the Court re-

lied on the Brant case and, accordingly, this decision

is also erroneous. It can perhaps be said that the

Hoover-Bond Co. case is also based upon the doctrine

that if the taxpayer, having an option to return sev-

eral ways, chooses one of said methods, the taxpayer

must take such method subject to its burdens. The

correct doctrine is that one who exercises such an

option, takes with it the burden, at the time of the

exercise of the option—which in this case was the

burden of single taxation. It is obviously not the law^

that the exercise of an option caiTies with it the pen-

alty of a burden first attached to the method years

after the exercise of such option, and then only for

prospective operation. The true doctrine of ^^cmn
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onere" is that one who exercises an optional method

must exercise such option subject to the knotvn bur-

dens existing at the time of the choice.

Holmes v, Danforth, 21 Atl. 843, 93 Maine 139.

Here, at the time appellant chose the instalment

method of returning (1918), there was clearly no

known burden of double taxation attaching to the

method.

Tull & Gibhs, Inc, v, TJ. S,^ supra, is not an author-

ity of the present case because it does not deal with a

taxpayer who had filed an original instalment sales

tax return prior to 1926. Said case deals with a tax-

payer who, after 1926, filed an amended return for

income earned six years prior, and thus attempted

to secure retroactively the benefit of the instalment

sales single tax method of returning.

Moreover, we believe that in so far as its decision

is based upon the Brant and Hoover-Bond cases above

criticized, the same is not supported.

So much for decisions relative to the law^ as it

existed prior to the enactment of the 1928 Revenue

Act.

We believe that comisel for appellee will agree

with us that in 1928 the Congress was confronted

with an '^exasperating and confusing uncertainty"

as to the instalment situation. There was no law

authorizing double taxation, but there was a 1926

regulation which attempted to impose one. The Con-

gress then enacted Section 44(c) of the 1928 Revenue

Act w^hich authorized double taxation for those who

in the future would adopt the instalment sales method.
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The Congress obviously avoided making the pro-

vision retroactive. The enactment of the prospective

double tax provisions of Section 44(c) clearly indi-

cated that the 1928 Congress knew that there had
been no double tax statutory provisions prior to 1928.

The Congress at the same time enacted Section 705.

Appellee interprets this section as meaning that Sec-

tion 44(c) should be given retroactive effect. Appel-

lant disputes this interpretation, partly on the gromid

that if the Congress had intended that this Section

was to make Section 44(c) retroactive '4t would have

been so easy to have said so'' in the simple language

contained elsewhere in the Act where it is desired that

provisions be retroactive.

We respectfully urge that the interpretation for

which appellee is contending is neither reasonable nor

rationable. Under appellee's interpretation, a dealer

circumstanced exactly as appellant, except that he

delayed paying his taxes for years prior to 1926 until

a few days after May, 1928, was entirely freed from

paying double taxes for said earlier years (Redlick-

Newman v, McLaughlin, U. S. District Court, North-

em District of California, Southern Division, 2d

Division No. 18,693K) ; whereas appellant, who

promptly paid said taxes wdthin ten days after de-

mand therefor, making such payment a few days be-

fore May, 1928, was herein required to pay double

taxes.

We submit that appellee's interpretation is not

only out of harmony with the other provisions of the

1928 Revenue Act, but involves absurd and unjust
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consequences; makes this remedial section (705) ap-

ply the punishment of double taxation upon the law-

abiding taxpayer who promptly pays, and at the same

time confers the reward of single taxation on the

procrastinating or hostile taxpayer who delays or

refuses payment. That such an interpretation of

revenue laws is destructive of their proper adminis-

tration is obvious. That such constraction, as be-

tween two such taxpayers similarly circumstanced, is

of doubtful constitutionality is equally clear.

It is to be noted that the transactions here involved

were fully consummated before the enactment of

either the 1926 or the 1928 Revenue Acts. It is fur-

ther to be noted that at the time of the enactment of

the 1918 Revenue Act (which first permitted returns

on the instalment sales method) appellant had paid

all taxes on these instalment sales, for appellant in

reporting said instalment sales on the accrual method

had returned the full profit thereon and had paid

the full income taxes thereon. It follows that any

contention that Revenue Acts or regulations subse-

quent to the 1918 Revenue Act could validly retro-

actively again tax these tax-paid transactions, would

seem to be contrary to the principles of the decisions

of our Supreme Court in Nicols v. Coolidge, 274 IT.

S. 531, and Blodgett v. Holden, 275 U. S. 142.

Appellant admits that there is a conflict of author-

ity on the question as to whether it has the right to

avail itself of the remedial legislation incorporated in

Section 705 of the 1928 Revenue Act. Appellee's in-

terpretation of Section 705 is apparently supported
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by several decisions based upon the decisions of Will-

cutts V. Grodwohl, 58 Fed. 587, and Hoover-Bond Co,

V, Nauts, 59 Fed. (2d) 909. As we analyze the latter

ease, no reasonable interpretation of Section 705 was

presented to the Court and the Court accordingly

based its conclusion upon the former case. In the

former case, it based its conclusions on the fallacious

reasoning that when a taxpayer volimtarily chooses an

optional method, a retroactive burden of double taxa-

tion on fully taxpaid transactions can validly there-

after be visited upon him, and on the further falla-

cious reasoning that if the purpose of Congress is to

enact a statute of repose, such statute can reasonably

be interpreted so as to reward a taxpayer for his law

defiance and procrastination by single taxing him

(Eedlick'Newmmi case, supra), and so as to punish

a taxpayer for obedience to law by prompt payment

by double taxing him. It does not appear to us to be

good law to hold that under the guise of enacting the

statute of repose, the Congress intended to set up a

system destructive of tax administration.

Later decisions upon which appellee relies follow

the decisions of the two cases above criticized. On

the other hand, the principles for which appellant

argues have been sui)poi'ted by several decisions.

In Jacobs Bros. Co. v. Commissioner, 50 Fed (2d)

394 at 396, the Court said, with regard to Section 705

:

^'Section 705 permits the taxpayer to exclude

from the later years income tax collected on in-

stalment contracts reported on the accmal method

for years prior to the change of method."
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In Redlick-Newman v. McLaughlin, supra, the

Court held that a retail furniture instalment dealer

who, as appellant, had reported on the instalment

sales method, against the contentions of the Govern-

ment that he had no right so to do, would, imder the

provisions of Section 705, escape double taxation

through nonpayment of the tax until a few days after

May 29, 1928. There is no logical distinction between

appellant and the plaintiff in the Redlich-Newman
case. In that case, Section 705 was so interpreted as

to avoid double taxation where the taxpayer had

prior to 1926 elected to return on the instahnent sales

method and paid the taxes on his sales. We respect-

fully submit that a similar conclusion should be here

reached.

Moreover, it appears to us that under the prin-

ciple upon which the Court decided the case of Maus

V. U, S. District Court, Northern District, Western

Division (Ohio), No. 3207 Law, decided March 8,

1928, judgment should be herein in favor of ai3pel-

lant. This case seems to justify the conclusion that

at most Section 705 limited the ^Voluntary making

of refunds and credits'' by the CommAssioner and did

not limit recoveries by suit in the Courts, If any pro-

hibition imder Section 705 exists, it is against the

making and allowing of refunds or credits by the

Commissioner of Internal Revenue. It would appear

from a study of the Mans case that a judgment ob-

tained in a Federal District Court is a ''judicial de-

termination", and neither the recovery of such a

judgment nor its subsequent payment is the ''mak-

ing" or the "allowing" of a "refund" or "credit",
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and hence, recovery herein is not inhibited by said

Section 705.

Summarizing. It will be noted that the following

three conclusions can be drawn from our argument:

1. There exists no statutory provision or lawful

authority for the imposition of double taxation on

this appellant for its tax-paid transactions, i. e., in-

stalment sales effected prior to 1918, upon which the

full tax had been paid at the time of the sales, merely

because instalment payments w^ere made by purchas-

ers in the years 1918 to 1921, inclusive. The conflict-

ing regulations existing prior to 1928 cannot be relied

upon as lawful authority for the imposition of the

double taxation, for the reason that they are not

based upon any clear or express statutory enactment.

2. The 1928 Revenue Act merely provided for dou-

ble taxation against the taxpayer thereafter changing

to the instalment basis (Section 44(c)) and recogniz-

ing the right to recover through the Courts double

taxes theretofore paid where the taxpayer had re-

turned on the instalment basis by an original return

filed prior to 1926. (Section 705, Subdivision 1.)

The purpose of this legislation was to dissipate the

confusion caused by the conflicting regulations there-

tofore existing.

3. Even if the unreasonable assum23tion is made

that no relief is offered by the provisions of Subdi-

vision 1, Section 705, there existed no lawful author-

ity for the im]30sition of double taxes against this

appellant upon instalment sales transactions upon

which the tax had been fully paid prior to the enact-

ment of the 1918 Revenue statute.
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Finally, we believe that appellee itself would ad-

mit that if the decision of the District Court is here

sustained, an undeserved hardship will be visited

upon this appellant. Had this appellant merely de-

layed payment for about three weeks, as did its com-

petitor, it is clear appellant would escape double tax-

ation. (See Bedlick-Newman case, supra.) We sub-

mit that appellant should not be doubly taxed because

it promptly paid its taxes. (With proper protest.)

We respectfully ask this Court to construe the

remedial Section 705 so as to bring about a just re-

sult. We respectfully ask this Court in any event to

hold that under the peculiar facts of this case, there

is not any statutory authority for the imposition of

these double taxes upon appellant.

D. BRIEF OF THE ARGUMENT THAT NO INTEREST IS

HERE COLLECTIBLE FOR ANY PERIOD PRIOR TO
FEBRUARY 26, 1926.

INTEREST ITEMS INVOLVED.

On November 20, 1920, the Commissioner of In-

ternal Revenue assessed against appellant deficien-

cies, including penalties, of $97,442.63"' and $34,-

784.84"^ for the years 1918 and 1919, respectively.

Shortly thereafter claims of abatement were filed by

the appellant to show that the notice with regard to

such assessment was sent in error and should be thus

regarded."- About eight years later, in February,

1928, the Commissioner came to a final determination

20. R. 34.

21. R. 38.

22. R. 67, 68.
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with regard to said assessments and determined that

appellant had been over-assessed to the extent of

$46,544.77 and $4640.13 penalties for 1918,^^ $28,-

582.44 and $1656.12 penalties^^ for 1919. The de-

ficiencies were paid imder protest by appellant on

Febiiiary 27, 1928, with interest, which said interest

from December 31, 1920, amounted to $19,798.28 for

1918, $1954.77 for 1919, and $3220.94 for 1921.-'^ Of
the interest so paid, $14,273.18 out of said $19,798.28

covered the period prior to February 26, 1926, and

$1409.25 out of said sum of $1954.77 covered the

period prior to Febmary 26, 1926.-^ The total in-

terest collected by the Grovernment for the period

prior to February 26, 1926, accordingly, aggregated

$15,682.43,^^ which is the amount of interest appellant

claims it is entitled to here recover.

Appellant claims this right of recovery irrespective

of whether it has the right to recover the principal

smn for which it is suing. Appellant claims that

under the peculiar facts of this case. Section 283(e)

of the 1926 Revenue Act applies and under said sec-

tion no interest could be collected by the Government

for the period prior to February 26, 1926.

23. R. 36, 82.

24. R. 82.

25. R. 53.

26. R. 53. 92.
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FIRST: THE REVENUE ACTS DO NOT IMPOSE ANY INTEREST
FOR THE PERIOD PRIOR TO FEBRUARY, 1926.

(a) The Act of 1926 specifically provides that interest is not

collectible against a taxpayer in appellant's position for

the period prior to its enactment.

It is apparent here that the additional taxes in

question were assessed prior to the passing of the

1926 Act, but were not '^finally detemiined" until

long after its passage, viz. : shortly before the date of

payment in 1928, when the amount of said deficiency

was finally determined to be $46,257.75. In making

such ^^ final determination '', use was made of an old

assessment of $97,472.63 levied in 1920 upon an en-

tirely different theory from that on which the ^^ final

determination" w^as made by the Commissioner in

1928. The ^^ final determination'' in 1928 was for an

amount only one-half as large as that of the assess-

ment of 1920.

We respectfully submit that here the taxes were not

^^ finally determined" until after the enactment of the

1926 Revenue Act. Accordingly, the provisions of

Subdivisions (e) and (h) of Section 283 of the 1926

Act are controlling. The Government itself also is

of the opinion that it was proceeding under the pro-

visions of said Section 283(e) of the Revenue Act of

1926, for it so notified the taxpayer. ^®^

Subdivision (e) deals with the situation where an

assessment was made prior to June 3, 1924, under the

1916, 1917, 1918 or 1921 Acts, and the deficiency was

not ''finally determined" until after the enactment

of the 1926 Act. This is the classification within

26a. K 90.
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which the present case falls. As shown in the above

statement of facts, here the 1918 and 1919 assess-

ments were made prior to June 3, 1924, under the

1918 Act, viz. : on November 20, 1920. Here the de-

ficiency was not ^^ finally determined" until after the

enactment of the 1926 Act, viz. : imtil about February

19, 1928. It is a significant fact that here when the

liability was finally determined, after the enactment

of the 1926 Act, it was determined upon an entirely

different theory from that which had been maintained

by the Commissioner prior thereto.

When the Congress in 1926 for the first time deter-

mined that interest should be charged against assess-

ments under the 1916, 1917, 1918 or 1921 Acts, it

adopted the equitable rule that interest should com-

mence to run only from the date of any such change

of policy—that is to say—from the date of the enact-

ment of the 1926 Act itself, and in the last sentence

of Subdivision (h) it adopted the equitable rule that

interest from the date of enactment should be in-

cluded only in cases w^here there is no other interest

for the same period provided by law, thus preventing

double interest for the same period.

(b) No other act provides for interest for the period now under

consideration.

An examination of the Federal Revenue Acts will

show that there is no provision in any of the Revenue

Acts which imposes any interest with respect to the

taxes now under consideration, i. e., taxes assessed

prior to 1924 and not finally detei-mined until Febru-

ary, 1928. (After the enactment of the 1926 Act.)
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We believe that counsel for appellee will rely upon
Section 250(e) of the 1918 Act. This section pro-

vides for interest only ^^ after notice and demand by

the Collector''. The first and only demand by the

Collector for this tax was in 1928 when the amount

of this tax was determined.

In this case, the Government, although it originally

made an additional assessment in November, 1920, for

$97,442.63, made no final determination either as to

the amount or theory of taxation for this additional

assessment imtil February, 1928, In the interim be-

tween these tw^o dates—November, 1920, and Febru-

ary, 1928—^while there may have been determinations

with regard to said tax—there never was any ^^final

determination". These interim determinations varied,

both as to amount and theory of taxation. Between

these two dates the Government admitted that the

amount of additional assessment should be nil,^^ and

several times it claimed various amounts between the

amount of nothing and $97,442.63. In the interim

between November, 1920, and Februar}^, 1928, there

was an equal amount of indecision upon the part of

the Government with regard to the theory as to this

additional assessment. On several occasions it ut-

terly repudiated all theories by which an additional

assessment could be imposed and decided—and so

notified the taxpayer—that there was no deficiency.

At other times it urged various theories and claimed

various amounts—all of which were utterly at vari-

ance with those previously urged and those which it

27. R.77.
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finally determined upon. It might well be said that

if there was any notice and demand prior to 1928 it

was a notice whereby the taxpayer was notified that

there was no additional assessment leviable against it

;

that was the purpoi-t of the Coimnissioner's letter of

January 29, 1925.''

It is obvious that during this period while the Gov-

ernment was thus continuously changing its theories

and the amounts of its claims, the only notice or de-

mand which would be legally binding against the tax-

payer would be a notice or demand for the proper

amoimt—the amount actually due from the taxpayer.

It is, of course, absurd to urge that any demand for

an excessive amount, such as a demand for $97,442.63

when $46,042.51 is owed, will be of aid to a creditor

—

including the United States as a creditor—^demand-

ing payment against a taxpayer.

(c) There was error in admitting testimony with relation to

notice and in making finding XLI with relation to same.

In this case the District Court (over proper objec-

tion) admitted incompetent evidence as to notice and

apparently relied upon said incompetent evidence in

making finding XLI.^^

An unreliable witness with faulty memory, who

contradicted himself as to material portions of his

testimony, was pei-mitted (over proper objections)

to give his opinion on the difference between two no-

tices,^^—one of which was not produced in Court and

28. K. 77.

20. E. 54.

30. R. 65.
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neither of which was introduced in evidence, without

showing an adequate search for the primary docu-

ment or any evidence of its destruction or loss.^^

The witness testified merely that he had found no

copy of the notice in his local office, but had made no

effort to locate same, either at Washington or else-

where.^^ Moreover, there was no showing whatsoever

of the destruction or loss of the primary evidence.

Thus testifying as to the contents and legal effect of

documents without any showing of the destruction or

loss of the primary evidence or any adequate search

therefor, the best evidence rule was violated.

Aetna Ins, Co, of Hartford, Conn, v. Bank of

Brunson, 194 Fed. 385, 114 C. C. A. 303.

Moreover, the witness, in giving his opinion as to

the differences between two documents, one of which

was never produced in Court and neither of which

was introduced in evidence, violated the rule with

regard to the admission of opinion evidence. The

question of whether a written instrument is a dupli-

cate or different from another is not one upon which

opinion evidence is competent.

Wright v, Mich, Central By, Co,, 130 Fed. 843,

65 C. C. A. 327.

The error in the admission of the opinion is the

more evident where, as here, only one of the instru-

ments was in Court and, accordingly, neither the wit-

ness nor the Court would have any opportunity to

make any comparison.^^

31. K 57, 63, 65.

32. E. 62, 66.

33. R. 66.
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Prejudice was suffered by the admission of this

incompetent testimony because, as we will hereaftei*

show, the Court must have relied upon it in making
finding XLI. The error in permitting the admission

of this type of testimony becomes more evident when
the unreliable character of the witness is considered.

This witness, on cross-examination, admitted that he

could not tell without referring to his books and

records when he had sent out notice to appellant and

yet, on direct examination,^^ testified that he could

independently remember sending out a notice and

demand to appellant in the latter part of 1920.'^^ The

unreliability of this witness is further shown when

he swore that he had furnished the United States

Attorney with Form 17 when he had actually fur-

nished Form 117a. ^^ This witness, who sent out no-

tices at the rate of between 35,000 and 100,000 per

year, was unable to remember the name of any party

other than appellant to whom he had sent a notice in

one of said years.
^"^

It is obvious that no reliability can be placed upon

the memory of a witness with a memory as convenient

and faulty as that of this witness. Proper objection

was made to this line of testimony on the ground that

it was not the best evidence, and called for the opin-

ion of the witness.^^ Prejudice is indicated by the

fact that an unreliable witness with faulty memory

was (in effect) permitted to testify as to the con-

34. R. 64.

35. R.61.
36. R. 62, 65, 66.

37. R.63.
38. R. 65.
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tents and legal effect of the document and mentally

compare it with another docmnent, the contents of

which he would be forced to recall from memory.

(d) There is no evidence in this case justifying the making of

finding XLI.

Prejudice suffered by appellant by the admission

of this testimony is further indicated by the fact that

the Court must have relied upon it in making finding

XLI. If this incompetent evidence is disregarded,

there is left no evidence regarding any 1920 notice

other than that appellee sent appellant some type of

notice in the latter part of 1920 dealing with appel-

lant's tax liability, but that appellee specifically in-

structed appellant to disregard said notice because ap-

pellee had sent it out in error and that appellee had

further instructed appellant to establish of record the

fact that said notice had been sent out in error and

should be disregarded by filing a claim of abate-

ment,—said claim to recite said error and said in-

structions to appellant; that appellant accordingly

followed said instructions of appellee and established

the error of record. ^^

Under these circumstances, appellee will not be

permitted to say that this 1920 notice was a good and

valid notice to be used against appellant.

Speake v. United States, 9 Cranch 28, 35.

As will be shown later in this brief, the parties

thereafter dealt with each other on the assumption

that the 1920 notice had never been given. The Gov-

ernment shifted its position several times—changing

39. R. 67, 68, 71.



31

its theories many times—the positions varying from

one in which the Government claimed the entire in-

stahnent method invalid to one in which it claimed

the entire instalment method valid,^^ to one in which

it claimed the right to double tax all instalment sales

to one in which it claimed the right to double tax

instalment sales during the years of transition/^ The

amount involved varied from many thousands of dol-

lars to nil.^^ It is obvious from reading the entire

record that the first time that there was anything

approaching a final determination of the tax liability

justifying the sending out of any notice, was in Feb-

ruary, 1928. In the meantime, the Government was

confused by the provisions of the law, by its own

regulations and by decisions of the Courts. We re-

spectfully submit that the record here justified the

giving by the District Court of finding XLI as re-

quested by appellant. Appellant's proposed finding-

was as follows :^^

The first notice and demand for the payment
of the deficiency in tax which was paid by plain-

tiff and the refund of which is sought herein was
made on or about February 17, 1928.-'

We further submit that, as shown above, there is

no competent evidence in this case to justify the mak-

ing of finding XLI as incorporated in the findings of

this case. This finding is worded as follows :^^

40. R. 77.

41. R.73.
42. R.80.
43. R.93.
44. R.94.



32

A first notice and demand for payment of the

deficiency assessment of November, 1920, was
made on December 1, 1920, by the defendant Col-

lector of Internal Revenue. A second notice and
demand of the deficiency assessment made in No-
vember, 1920, was made on December 31, 1920, by
the defendant. Collector of Internal Revenue."

Appellant duly objected to the inclusion of the

above quoted finding and to the rejection of the find-

ing proposed by it.^^ We respectfully submit that the

District Court committed error in its ruling upon

said appellant's motions, and that on this appeal the

Court must consider the facts to be as established by

the record in this case—that is to say—that the first

notice and demand for the payment of the deficiency in

tax which was paid by appellant and the refmid of

which is sought herein was made on about February

17, 1928.

It is the uncontradicted evidence in this case that

if any notice and demand was sent out in 1920, it was

sent out in error. ^^

Accordingly, Section 250(b) of the 1918 Act is in-

applicable in that no proper notice or demand prior

to 1928 for the taxes in question was proved. The

alleged 1920 notice and demand relied upon by the

Government was not sufficient to start the running of

interest because:

45. R. 94.

46. R. 67, 68, 71.
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(a) The Collector admitted that it was sent in

error, and instructed appellant to act on that theory/^

(b) It was for an excessive amount/**

(c) It was for a tax later abandoned by the Gov-

ernment/^

(d) It was based upon a theory and upon figures

later utterly repudiated by the Government, both in

its letter of January 29, 1925, and in its final deter-

mination/^

Here, when the Commissioner recomputed the tax

in 1928 (after the taxpayer had been directed by the

Collector in 1920 to file a claim of abatement in order

to establish that the assessment had been made in

error and notice thereof sent out in error and after

the taxpayer had been ad\dsed by the Commissioner

in 1925 that the assessment had been made in error),

such attempted recomputation in 1928 Avas a new act

at that time and could not ^^ operate to reinstate or

revivify the assessment as of a prior date". Under

these circiunstances the 1920 assessment cannot be

relied upon by the Government as a basis for the

computation of interest.

Carney Coal Co. v. Commissioner, 10 B. T. A.

1397.

Siunmarizing. The provisions of Section 250(b) of

the 1918 Act are inapplicable and there can be no

other conclusion but that the 1926 Act is the sole Act

that provides for the imposition of interest against

47. E. 67, 68, 71.

48. R. 73.

49. R. 77.

50. R. 77, 73.
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this taxpayer, against whom a final determination

was first made after the 1926 Act.

We believe that if there ever was a case in which

the provisions of Subdivisions (e) and (h) of Section

283 of the 1926 Act are applicable, it is the instant

case. These subdivisions refer specifically to assess-

ments made prior to 1926, but not finally determined

until after 1926. What more exact example of a case

of postponement of final determination until after

1926 can be presented than by the case at bar : a case

where an additional assessment made in 1920 was at

times totally abandoned by the Government—then

partially restored—then totally abandoned—then par-

tially restored for an entirely different amount, and

finally determined in February, 1928, upon a theory

and in an amount entirely different from that there-

tofore claimed.

SECOND: INTEREST IS NOT COLLECTIBLE DURING THE
PERIOD THE VALIDITY OF TAXES WAS IN DISPUTE.

We respectfully submit that where the Govern-

ment by its acts and vascillation over a long period

of years has prevented the settlement of the taxes,

where during that period of years it has continually

changed its theory of tax liability, first assessing over

$97,000.00 and then notifying the taxpayer that the

said assessment of about $97,000.00 was entirely erro-

neous, admitting there was an over-assessment ; there-

after making many inconsistent claims, and finally in

1928 claiming about $46,000.00, thereby admitting an

over-assessment of about $46,000.00; where the delay,
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not in payment but in the ascertainment of the true

theory and amount of tax liability, is occasioned by the

Government, the Government is not entitled to in-

terest.

United States Trust Co, v. New Mexico, 183

U. S. 535;

State V. Certain Lands (Minn.), 42 N. W. 472;

af&rmedl59U. S. 526;

State V. Great Northern By, Co., 200 N. W.
834; affirmed 278 U. S. 503;

Commonwealth v, S, P. Co, (Ky.), 183 S. W.
925.

THIRD: THERE WAS NO NOTICE AND DEMAND SERVED WITH
RESPECT TO THE TAXES NOW IN DISPUTE UNTIL 1928.

The Government's very willing witness made some

effort to prove that he made some kind of notice and

demand the latter part of 1920, but he was not able

to prove what notice he sent.^^ This is very important,

in view of the fact that the amount of tax the Govern-

ment was then contending for was just about twice

the amount of the tax which it finally demanded in

1928, the interest upon which is now in dispute, and

in view of the further fact that this notice was ren-

dered of no effect by the Collector when he advised

the appellant (in effect) that said notice should be

disregarded, that it was sent out in error and that in

order that the understanding of the parties to said

effect could be established that appellant file a claim

51. R. 61,65,66.
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of abatement so stating to establish said facts of

record.^^

Here, under the peculiar facts of this case, the

claim of abatement cannot be used to establish that a

proper and legal demand and notice had been given to

appellant by Collector prior to 1926. On the con-

trary, the claim of abatement establishes that no

proper legal demand or notice had been given to ap-

pellant by the Collector in 1920, and that any notice

sent out at said time was to be disregarded by both the

appellee and the appellant, for the reason that it was

erroneously sent and appellee had instructed appel-

lant to act on that theory.^^

As a matter of fact, both parties actually did dis-

regard said notice. We find that thereafter, in 1925,

the Government advised appellant that appellant was

under no liability for double taxes,^^ and we find that

in about 1928 the Government finally determined that

appellant was liable for a portion of the said double

taxes.^^ It was at this time (in 1928) that the Gov-

ernment sent out the first demand which it desired

the taxpayer to regard or which referred to the tax

now in dispute.

If the Government is to be permitted to carry its

interest period back to 1920, it must make proof that

it gave proper notice and demand for taxes now in

dispute and that it did not recall as erroneous the

notice and demand which it is now relying upon.

52. R 67, 68, 71.

53. R. 67, 68, 71.

54. R. 77.

55. R. 36.
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Where a creditor is afforded especial rights con-

tingent upon giving proper notice and demand, such

creditor cannot predicate his rights upon a notice or

demand

:

(a) which the creditor, immediately upon mak-

ing the same, infomis his debtor should be dis-

regarded because it was erroneously sent ; or

(b) which the creditor admits was for an ex-

cessive amount and based upon an erroneous the-

ory, and which the creditor himself later and

finally repudiates, both as to amount and theory.

While the above principles should, of course, be

applied to every case wherein the above described

situation is disclosed by the evidence, it is peculiarly

fitting that these principles should be applied to the

instant case w^here the Government is attempting to

impose extra interest for the period several years

prior to its final determination of the tax against a

taxpayer w^hom the Government has admittedly

doubly taxed to the extent of many thousands of

dollars.

FOURTH: THE FACT THAT THE DETERMINATION OF THE
TAX WAS MADE AFTER THE 1926 ACT MAKES THAT ACT
CONTROLLING.

We have shown that Section 283 (e) and (h) of the

1926 Act controlled because the taxes were finally

determined after the passage of that Act and the

only assessment relied upon w^as one before that Act.

We have further shown that there was ^'no other

interest for the same period provided by law", be-
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levied before, but the tax finally determined after,

that date, interest should run only from the date

of enactment of the 1926 Act. We have shown that

there is no basis for the application of any earlier

statute, because there never was any notice and de-

mand served upon the taxpayer with respect to the

taxes now in question. The only notice and demand

upon which the Government relies is a notice with

respect to a much larger tax levied upon a different

theory, which said notice was erroneously sent, was

recalled by the Collector, and was disregarded by ap-

pellant pursuant to instructions from the Collector.

We believe that we have shown under Section C

hereof that judgment should be reversed and that

appellant should be awarded the amount of double

taxes and interest paid under protest.

We believe that we have shown under Section D
hereof, that, irrespective of whether appellant is en-

titled to recover the principal amoimt here sued for,

appellant is entitled to recover the interest amount-

ing to $15,682.43, collected for the period prior to

February 26, 1926.

Dated, Oakland, California,

March 9, 1936.

Respectfully submitted,

Harrison S. Robinson,

Harry L. Price,

R. W. Macdonald,

Attorneys for Appellant.


